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Mandatory retirement practices were wide-
spread in the United States in the 1960s 
and 1970s and they are still common in 
other countries. For example, mandatory 
retirement is permissible in Egypt at age 
60, in Singapore at age 62, in the Philip-
pines at age 65, in the Netherlands at age 
66, in Sweden and Finland at age 68, in 
Peru and Argentina at age 70, and in Nor-
way at age 72. Gender Data Portal: Man-
datory Retirement Age, The World Bank. 
In certain countries, the mandatory retire-
ment age is gender dependent with females 
facing mandatory retirement at age 50 in 
China, 60 in Poland, and 65 in Brazil. Id.

Originally passed in 1967, the Age Dis-
crimination in Employment Act (ADEA), 
protected all workers between the ages 
of 40 and 65 from discrimination in hir-
ing, firing, and promotion on the basis of 
age. Amendments signed into law in 1978 
expanded the ADEA coverage to workers 
up to the age of 70. In 1986, the upper age 
limit was removed entirely. Today, with few 
exceptions, mandatory retirement in the 
United States is illegal.

The Aging American Workforce
Americans are increasingly working later 
in life due to a variety of reasons, including 
longer lifespans, the increased cost of liv-
ing, and the dearth of once common tradi-
tional pension plans.

In the last 20 years, the employment of 
workers aged 65 and older has grown by 
117%. See United State Bureau of Labor and 
Statistics, Productive Aging and Work, US 
Centers for Disease Control and Prevention.

The percentage of Americans aged 65 or 
older working or actively looking for work 
has nearly doubled since 1985, reaching 
18% in 2020. 2020 Profile of Older Ameri-
cans, The Administration for Community 
Living (May 2021).

Many analysts are predicting a “Great 
Unretirement,” in which older individuals 
return to work because of changing eco-
nomic conditions. The labor force of peo-
ple aged 75 or older is expected to continue 
to grow to nearly double between 2020 and 
2030. Number of people 75 and older in 
the labor force is expected to grow 96.5 
percent by 2030, U.S. Bureau of Labor and 
Statistics (November 4, 2021).

Federal Law Protects Employees Aged 
40 and Over
The ADEA makes it unlawful for an 
employer to fail or refuse to hire, dis-
charge, or otherwise discriminate against 
any individual with respect to compen-
sation, terms, conditions, or privileges of 
employment, because of such individual’s 
age. 29 U.S.C. § 623(a)(1). It is not enough 
to prove that age was a motivating factor 
in such a decision, as is permissible under 
other federal anti-discrimination statutes. 
For age discrimination claims, a plaintiff 
must prove that age was a “but for” cause 
of the employer’s adverse employment deci-
sion. See Gross v. FBL Financial Services, 
Inc., 557 U.S. 167 (2009).

According to the U.S. Supreme Court, as 
set forth in Bostock v. Clayton Cnty., Geor-
gia, 140 S. Ct. 1731 (2020), a but-for test 
requires that a decision maker “change 
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one thing at a time and see if the outcome 
changes. If it does, we have found a but-for 
cause.”  Under this standard, the protected 
characteristic (e.g., age) need not be the one 
and only cause of the adverse action and 
“a defendant cannot avoid liability just by 
citing some other factor that contributed 
to its challenged employment decision. So 
long as the plaintiff ’s [protected status] was 
one but-for cause of that decision, that is 
enough to trigger the law.”  Id.

Importantly, the ADEA’s protection only 
applies to workers 40 years old and older 
and is also limited to employers with 20 or 
more employees. See 29 U.S.C. §§ 630(b) 
and 631(a). Some state laws, however, 
provide broader protections and many 
state and local anti-discrimination laws 
expand protection to employees of smaller 
employers.

Can an Employer Force an Employee 
to Retire at a Certain Age?
With a few exceptions, the answer is no. A 
mandatory retirement age is tantamount 
to an involuntary termination and is there-

fore a form of discrimination based on age. 
The exceptions to the ADEA’s prohibition 
of establishing mandatory retirement at a 
pre-determined age essentially fall into two 
categories: (1) “executives and high-level 
policymakers,” and (2) age as a “bona fide 
occupational qualification.”

Executives and High-Level Policymakers
The executive and high-level policymaker 
exemption requires that the employee 
be at least 65 years old and employed in 
“a bona fide executive or a high policy-
making position” for the two-year period 
prior to the mandatory retirement. More-
over, the employee must be entitled to an 
immediate, nonforfeitable retirement ben-
efit from a pension, profit-sharing, sav-
ings, or deferred compensation plan of 
the employer of at least $44,000 annu-
ally. 29 U.S.C. § 631(c); 29 C.F.R. § 1625.12. 
When relying upon this exemption, which 
is narrowly construed by the courts, the 
employer has the burden of proving that 
every element has been met. 29 C.F.R. § 
1625.12(b).

As an alternative to mandatory retire-
ment, employers are permitted to mod-
ify such an individual’s position or status, 
including a transfer to a position of lesser 
status or a part-time position. 29 C.F.R. § 
1625.12(c). Once an employee accepts a new 
status or position, however, the employee 
may not be treated any less favorably, on 
account of age, than similarly situated 
younger employees. Id.   

The ADEA adopts the definition of 
“bona fide executive” from the Fair Labor 
Standards Act of 1938 (the “FLSA”). 29 
C.F.R. § 1625.12(d)(1); see also 29 C.F.R. § 
541.100. For mandatory retirement pur-
poses, however, the employee must also 
meet additional criteria specified in the 
examples outlined in the Conference Com-
mittee Report on the Age Discrimination in 
Employment Act Amendments of 1978 (the 
“Conference Committee Report”). 29 C.F.R. 
§ 1625.12(d)(2).

The examples outlined in the Confer-
ence Committee Report explain that the 
head of a significant local or regional oper-
ation of an organization, such as a major 
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production facility, would typically be con-
sidered a bona fide executive. H.R. Conf. 
Rep. No. 95-950, 1978 WL 8765, at *531 
(1978). Employees who possess compara-
ble or greater levels of responsibility and 
authority at higher levels in the corpo-
rate organizational structure would also 
qualify. This could include heads of major 
departments or divisions, such as finance, 
marketing, legal, production, or manufac-
turing. Id.  Conversely, the head of a minor 
branch or warehouse would typically not 
qualify for the executive exemption.

The regulations implementing the 
ADEA expressly provide that the execu-
tive exemption applies “only to a very few 
top level employees who exercise substan-
tial executive authority over a significant 
number of employees and a large volume 
of business.”  29 C.F.R. § 1625.12(d)(2). The 
exemption does not apply to middle-man-
agement regardless of retirement income 
entitlement. Id. As outlined by the FLSA, 
to qualify as a bona fide executive, an 
employee’s primary duty must be manage-
ment of the organization or a department 
or subdivision of the organization, and the 
employee must regularly direct the work of 
two or more employees. 29 C.F.R. § 541.100. 
Additionally, the employee must have the 
authority to hire or fire other employees, or 
at a minimum, the employee’s suggestions 
as to personnel decisions must be given 
particular weight. Id.

The question of who may qualify as a 
bona fide executive was the primary issue 
addressed in Passer v. Am. Chem. Soc., 935 
F.2d 322 (D.C. Cir. 1991), where the court 
found that the director of the American 
Chemical Society’s education division was 
a bona fide executive because he was the 
head of one of twelve divisions that per-
formed the Society’s core functions. The 
employee was in charge of the division’s 25 
to 30 employees and its four-million-dol-
lar budget. Id. The court noted that only 
three supervisors stood between him and 
the board of directors. Id.

Top-level employees who are not bona 
fide executives may nonetheless qualify for 
the exemption as a “high policymaker” if 
the employee plays a significant role in the 
development and implementation of cor-
porate policy. 29 C.F.R. § 1625.12(e). This 
could include employees whose duties are 
primarily intellectual, as opposed to exec-

utive or managerial. Id. For example, a 
chief economist or a chief research scien-
tist could meet the definition of a high pol-
icymaking employee if the employee has 
a significant impact on decisions related 
to economic or scientific policies by vir-
tue of the employee’s expertise and direct 
access to decisionmakers. H.R. Conf. Rep. 
No. 95-950, 1978 WL 8765, at *531 (1978).

This was the situation in Morrissey v. 
Bos. Five Cents Sav. Bank, 54 F.3d 27 (1st 
Cir. 1995), in which the First Circuit held 
that an executive vice president for cor-
porate affairs of a bank was a high policy-
maker. In making the determination, the 
court relied on the employee having direct 
access to the top decisionmakers, being 
responsible for evaluating significant leg-
islative and regulatory trends and issues, 
working with legislators on these issues, 
and recommending policies on acquisi-
tions and mergers, capitalization, and 
other areas of importance to the bank. Id.

Age as a Bona Fide Occupational        .
Qualification
An exception to mandatory retirement pro-
hibition may apply “where age is a bona 
fide occupational qualification reasonably 
necessary to the normal operation of the 
particular business.”  29 U.S.C. § 623(f)(1). 
This defense is most often applied where an 
employee is no longer able to successfully 
or safely perform the duties of the position. 
The burden of proving this affirmative 
defense is onerous. 29 C.F.R. § 1625.6(a). 
It is very limited in scope and will be nar-
rowly construed by the court. Id.

An employer asserting a bona fide oc-
cupational qualification (“BFOQ”) defense 
“has the burden of proving that (1) the age 
limit is reasonably necessary to the essence 
of the business, and either (2) that all or 
substantially all individuals excluded from 
the job involved are in fact disqualified, or 
(3) that some of the individuals so excluded 
possess a disqualifying trait that cannot be 
ascertained except by reference to age.”  29 
C.F.R. § 1625.6(b).

According to the United States Supreme 
Court, the underlying rationale behind 
the BFOQ defense is that classifications 
based on age “may sometimes serve as a 
necessary proxy for neutral employment 
qualifications essential to the employer’s 
business.”  W. Air Lines, Inc. v. Criswell, 

472 U.S. 400, 411 (1985). “If the employer’s 
objective in asserting a BFOQ is the goal 
of public safety, the employer must prove 
that the challenged practice does indeed 
effectuate that goal and that there is no 
acceptable alternative which would bet-
ter advance it or equally advance it with 
less discriminatory impact.”  29 C.F.R. § 
1625.6(b).

Characteristics associated with age do 
not provide a sufficient rationale to support 
a BFOQ defense. For example, if an individ-
ual moves more slowly due to age, it gener-
ally does not mean that the employee is not 
qualified for the position. Similarly, cus-
tomer preferences, such as for female flight 
attendants or male mechanics, do not pres-
ent a basis for a BFOQ defense.  

The BFOQ defense has, however, been 
successfully used to impose a manda-
tory retirement age for corporate airline 
pilots based on safety concerns. Rasberg v. 
Nationwide Life Ins. Co., 671 F. Supp. 494 
(S.D. Ohio 1987). In Rasberg, the holding 
was based, in part, on a finding that it was 
“impossible or highly impractical to test for 
all of the various potential defects in pilot 
performance on an individualized basis.”  
Id. at 497.

In contrast, the Eleventh Circuit in Tul-
lis v. Lear Sch., Inc., 874 F.2d 1489 (11th Cir. 
1989), reversed a safety based BFOQ find-
ing, holding that tests were available to 
determine whether individual school bus 
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drivers were capable of performing their 
jobs safely.

It should be noted that for firefighters 
and law enforcement officers employed by 
a state, a political subdivision of a state, or 
an interstate agency, the ADEA contains a 
special exemption for bona fide hiring or 
retirement plans that are not used as sub-
terfuge to evade the purposes of the law. 29 
U.S.C. § 623(j).

Can Owners and Partners be Forced to 
Retire Based on Age?
Mandatory retirement issues become more 
complex when an older worker is not tech-
nically considered to be an employee, such 
as an equity partner in a professional serv-
ices firm. The ADEA only protects employ-
ees, not employers. See Simpson v. Ernst & 
Young, 100 F.3d 436, 443 (6th Cir.1996); 29 
U.S.C. §§ 623(a)(2), (a)(3), 630(f).

In Clackamas Gastroenterology Assocs., 
P. C. v. Wells, 538 U.S. 440 (2003), the 
United States Supreme Court created a 
six-part test for determining whether a 
shareholder of a medical practice was an 
employee or an owner. The Court deter-
mined that the common-law element of 
“control” was the principal guidepost that 
should have been followed in the case. The 
Court also endorsed the EEOC standard 
regarding whether a shareholder-director 
is an employee. Id. at 449-50.

According to the EEOC, each of the fol-
lowing six factors is relevant to the inquiry 
as to whether a shareholder-director is an 
employee: 1) whether the organization can 
hire or fire the individual or set the rules 
and regulations of the individual’s work; 
2) whether and, if so, to what extent the 
organization supervises the individual’s 
work; 3) whether the individual reports 
to someone higher in the organization; 4) 
whether and, if so, to what extent the indi-
vidual is able to influence the organiza-
tion; 5) whether the parties intended that 
the individual be an employee, as expressed 
in written agreements or contracts; and 6) 
whether the individual shares in the prof-
its, losses, and liabilities of the organiza-
tion. EEOC Compliance Manual §605:0009 
(2000). 

Certain federal courts have extended 
the protection of the ADEA to partners, 
particularly where the partnership is large 
and the partner has minimal authority and 

autonomy. See e.g., E.E.O.C. v. Sidley Austin 
LLP, 437 F.3d 695 (7th Cir. 2006). In Sid-
ley, the EEOC sued on behalf of 32 former 
partners who were demoted to counsel sta-
tus. The firm claimed that the demotions 
were based on performance, but the EEOC 
alleged that older partners were forced to 
accept a lesser economic share and an ear-
lier retirement in violation of the ADEA. 
Id. Much of the litigation, including pre-
suit litigation concerning the enforcement 
of subpoenas during the EEOC’s investi-
gation, centered on whether the former 
partners were employees subject to anti-
discrimination laws or whether they were 
exempt as employers. See E.E.O.C. v. Sid-
ley Austin Brown & Wood, 315 F.3d 696 
(7th Cir. 2002). The EEOC argued that the 
former partners were employees because, 
among other things, they did not discuss or 
vote on management issues and all major 
decisions were made by an unelected exec-
utive committee. Id. Ultimately, the law-
suit was resolved with the firm paying 
$27.5 million.

Age Discrimination Claims
A 2018 survey conducted by the American 
Association of Retired Persons found that 
61% of workers over the age of 45 reported 
witnessing or experiencing age discrimina-
tion. Rebecca Perron, The Value of Expe-
rience: Age Discrimination Against Older 
Workers Persists, American Association 
of Retired Persons. The percentage is even 
higher for female (64%) and Black (77%) 
workers. Id.

A study by the Urban Institute and Pro-
Publica similarly found that 56% of work-
ers over the age of 50 have likely been 
pushed out of longtime jobs before the 
individual would have otherwise chosen to 
retire. If You’re Over 50, Chances Are the 
Decision to Leave a Job Won’t Be Yours, 
ProPublica (Dec. 28, 2018).

Fifty years ago, shortly after the pas-
sage of federal legislation banning age dis-
crimination in employment in the United 
States, it was typical for the EEOC to receive 
a few thousand charges alleging age dis-
crimination per year.  In 2021, the EEOC 
received approximately thirteen thousand 
charges alleging age discrimination, which 
accounted for over 20% of all charges of 
discrimination filed with the EEOC that 
year. Given the increase in older workers, 

a concomitant increase in age discrimina-
tion claims is anticipated as well.

Potential Employer Responses 
to ADEA Claims
It is not unlawful under the ADEA for an 
employer to take adverse action against 
an older employee if it is “based on rea-
sonable factors other than age.”  29 C.F.R. 
§ 1625.7(a). However, as the regulation 
later explains, an employment practice that 
adversely affects older individuals is dis-
criminatory unless the “practice is justi-
fied by a reasonable factor other than age.” 
29 C.F.R. § 1625.7(c) (emphasis added.)  
Caution is still warranted, however, as 
even if an employment practice is justified 
by a reasonable factor other than age, the 
ADEA prohibits this defense from being 
used when age is a limiting criterion, such 
as with a mandatory retirement policy. 29 
C.F.R. § 1625.7(b).

To establish this “based on reason-
able factors other than age” defense, “an 
employer must show that the employment 
practice was both reasonably designed to 
further or achieve a legitimate business 
purpose and administered in a way that 
reasonably achieves that purpose in light of 
the particular facts and circumstances that 
were known, or should have been known, to 
the employer.”  29 C.F.R. § 1625.7(e)(1). The 
relevant considerations include, but are not 
limited to, the extent to which factor, other 
than age, is related to the employer’s stated 
business purpose; the employer defined the 
factor accurately and applied it fairly and 
accurately; the employer limited a supervi-
sor’s discretion to assess an employee sub-
jectively; the employer assessed the adverse 
impact of the employment practice on older 
workers, and took steps to reduce the harm, 
in light of the burden of undertaking such 
steps. 29 C.F.R. § 1625.7(e)(2).

Whether an employer’s “cost cutting” 
measures constituted a reasonable fac-
tor other than age has been the subject 
of frequent litigation. See e.g., Aldridge v. 
City of Memphis, 404 F. App’x 29 (6th Cir. 
2010) (upholding an employer’s practice of 
demoting employees of a certain senior-
ity status for cost-saving operational con-
siderations.)  If an employer determines, 
based on an objective measurement, that a 
higher paid employee is not as productive 
as employees who are paid less, the higher 

https://www.aarp.org/research/topics/economics/info-2018/multicultural-work-jobs-study/?CMP=RDRCT-PRI-OTHER-WORKJOBS-052118.html
https://www.aarp.org/research/topics/economics/info-2018/multicultural-work-jobs-study/?CMP=RDRCT-PRI-OTHER-WORKJOBS-052118.html
https://www.aarp.org/research/topics/economics/info-2018/multicultural-work-jobs-study/?CMP=RDRCT-PRI-OTHER-WORKJOBS-052118.html
https://www.propublica.org/article/older-workers-united-states-pushed-out-of-work-forced-retirement
https://www.propublica.org/article/older-workers-united-states-pushed-out-of-work-forced-retirement
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paid employee can likely be terminated or 
demoted to reduce costs. In the absence of 
measurements of productivity, however, 
employers should be cautious to not use 
cost cutting as a proxy for age discrimina-
tion by replacing older, higher paid workers 
with younger, lower paid workers.

Employers should also keep in mind 
that they are always entitled to terminate 
an employee under the ADEA for “good 
cause.” 29 U.S.C. § 623(f)(3). This may 
apply if an employment decision was made 
in the exercise of good faith business judg-
ment for a legitimate, nondiscriminatory 
reason, such as the poor performance of 
an employee.

An Alternative to Mandatory Retirement
Some employers decide to offer their most 
senior employees an early retirement pack-
age to encourage, but not require, that older 
employees retire. Early retirement pack-
ages must be carefully planned, preferably 
with the advice of legal counsel. Employ-
ers that are considering developing an 
early retirement incentive program should 
review the guidance published by the EEOC 
concerning employee benefits. See Section 
3 Employee Benefits, U.S. Equal Employ-
ment Opportunity Commission.

Among other considerations, employ-
ers should be careful that their incentive 
programs do not cross the line into forced 

retirement by punishing individuals who 
decline offers of early retirement, or that 
the employer runs afoul of the Older Work-
ers Benefit Protection Act, the Worker 
Adjustment and Retraining Notification 
Act, or the Employee Retirement Income 
Security Act of 1974.
If successfully implemented, however, a 
voluntary early retirement incentive pro-
gram can reduce claims of age discrimina-
tion, reduce the potential need for layoffs, 
increase employee morale, encourage 
healthy employee turnover, and ultimately 
save the organization money.
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